EMPLOYER STATUS DETERMINATION
4 Rails Incorporated.

This is a determnation as to the enployer status of 4 Rails, Inc.
(4 Rails) under the Railroad Retirement Act (RRA) (45 U.S.C. 8231
et seq.) and the Railroad Unenploynent I|nsurance Act (RU A) (45
U S C 8351 et seq.). 4 Rails has not previously been held to be
an enpl oyer under the Acts.

The evidence is that 4 Rails was incorporated March 19, 1992, as a

privately held corporation. On April 21, 1992, 4 Rails
i ncorporated the McCloud Railway Conpany (MC oud Railway) as a
whol |y owned subsidiary. In May 1992, the Interstate Conmerce

Commi ssion exenpted fromregulation a transaction whereby 4 Rails
acquired fromthe Mcd oud R ver Railroad approximately 97 mles of
right of way in Siskiyou and Shasta Counties, California. See:
MO oud Railway Conpany--Acquisition and Operation Exenption--
Md oud River Railroad Conpany, Finance Docket No. 32069, 57 Eed.
Reqg. 23599, (June 4, 1992). 4 Rails in turn |leased the property to
its subsidiary, which conducts rail carrier service over the |ine.
Ei ghty percent of 4 Rails' gross revenue derives from its
subsidiary rail carrier; the balance fromnnon-railroad sources. 4
Rai | s has never had any enpl oyees.

Section 1 of the RRA defines "enployer" to include:

(i) any express conpany, sleeping car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(ii) any conpany which is directly or indirectly
owned or controlled by, or under conmon control wth, one
or nore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms any service (except trucking service, casual
service, and the casual operation of equipnent or
facilities) in connection wth the transportation of
passengers or property by railroad, or the receipt,
delivery, elevation, transfer in transit, refrigeration
or icing, storage, or handling of property transported by
railroad. (45 U.S.C. 8231(a)(1)(i) and (ii)).

Section 1 of the RUA (45 U S.C. 8 351) and section 3231 of the
Rai lroad Retirenment Tax Act (RRTA) (26 U S.C. 8§ 3231) contain
essentially the sanme definition.

A recent decision of the United States Court of Appeals for the
Federal G rcuit regarding a claim for refund of taxes under the
RRTA held that a parent corporation which owns a rail carrier



subsidiary is not under common control with the subsidiary within
t he neaning of 83231. Union Pacific Corporation v. United States,
_F. 3d __, 1993 U S APP. LEXI S 24010 (Fed. Cr., Septenber 17,
1993) .
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4 Rails Incorporated.

The facts in the Union Pacific case are indistinguishable from
those presented by 4 Rails. Accordingly, a mgority of the Board
finds that 4 Rails, Incorporated is not and has never been an
enpl oyer covered by the RRA and the RU A because it is not under
comon control with its rail carrier subsidiary.

An appropriate Form G 215 is attached.

den L. Bower

V. M Speakman, Jr. (D ssenting
opi ni on attached)

Jeronme F. Kever
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TO: The Board

FROM: Gener al Counsel

SUBJECT: 4 Rails, Inc.
Enpl oyer St at us

Attached is a draft determnation finding that 4 Rails, Inc. is not
a covered enpl oyer.

Because 4 Rails, as parent of its rail carrier subsidiary, is in
the sanme position as the Union Pacific Corporation with respect to
the Union Pacific Railroad, in our judgenent the recent decision
Union Pacific Corporation v. United States under the Railroad
Retirement Tax Act requires a determnation that 4 Rails is not
under common control with its rail carrier subsidiary, and hence is
not a covered enpl oyer.

Cat heri ne C. Cook
At t achment
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